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APPENDIX A

TEMPLATE POST-ISSUANCE COMPLIANCE PLAN
L Identify a post-issuance compliance officer and a compliance team

a. The compliance team will have responsibility for developing written compliance
policies, monitoring the policies, conducting the periodic tasks required by the
policies, and retaining and organizing the records required to be kept pursuant to
the policies.

b. Provide for or describe the training received by the compliance officer and the
compliance team members.

c. Establish a procedure for identifying successors and delegation of duties of
compliance officer during absence, disability or emergency.

IL. Establish Scope of Responsibilities for post-issuance compliance team
a. investment of proceeds.
b. project completion and expenditure of proceeds.
c. post completion final tax allocations, if any.
d. rebate (or penalty in lieu of rebate) compliance.
c. state law allocations and reporting.
f. bond financed property/bond issue inventory.
g. private use monitoring (policies and contract forms for management, research,

facilities use, etc.).

h. arbitrage/sinking fund/ replacement proceeds monitoring.
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n.

0.

annual covenant compliance checklist (reimbursement and loan agreements,
indentures, etc.).

development of comprehensive annual monitoring, reporting and testing schedule.

rating agency and bond insurer surveillance.

continuing disclosure (annual financial and operating data and statements and
material events).

project change of use or project disposition.

record retention policies.

tax returns (e.g., [990,] 990T, [8038,] 8038-G, 8038-T, 8038-CP).

III.  Identify all tax-exempt bond issues ever done for the entity

a.

b.
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For each bond issue identified; monitor/document the expenditure of bond
proceeds.

L.

Track and document all expenditures of bond proceeds:

costs of issuance

credit enhancement

Debt Service Reserve Fund
construction period interest
project expenditures

other?

Certify a final allocation of the expenditure of bond proceeds, with
supporting documentation within 18 months of substantial
completion.

For ecach bond issue identified, monitor/document the investment of bond
proceeds prior to expenditures.

L.

Demonstrate compliance with any limitations on eligible investments,
and any limitations caused by yield restrictions.

Document bidding for any open market securities in escrow accounts
or for any GICs or similar investment agreements in
property/construction funds.

Document all investment income.
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4, Identify the applicable temporary periods (typically 3 year),
document compliance therewith, and (if applicable) document
compliance with any yield restriction subsequent to a temporary
period.

5. Identify any applicable exceptions to rebate, and document
compliance with any spending exceptions to rebate (6 month, 18
month or 24 month).

6. Document all yield calculations and arbitrage-rebate compliance
work performed.

7. Monitor and document compliance with rebate obligations at each 5
year interval.

For each bond issue identified, identify all allocable bond financed facilities or
equipment, and monitor the use of all facilities financed in whole or in part with
bond proceeds.

1. If financed in part from other sources, document an allocation
between the bond financed portion and the portion financed form
other sources.

o Document the expenditure of bond proceeds on the facility.

. Document the expenditure of funds from other sources on the
facility.

o Document the allocation as between bond proceeds and other

sources through completion of the facility.

IV.  Develop Standard Policies re: Private Use [and UBIT] Management [(if desired)]

a.
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Develop written “short-term facilities use” policies applicable to bond financed
property; develop form contracts and procedures for (i) educational, nonprofit or
other related uses; and (i) individual private or commercial uses.

Develop standard policies for management and service contracts applicable to
bond financed property.

Develop standard policies for lease agreements on bond financed property.
Develop standard policies and contracts for sponsored research.

The compliance officer shall approve all other private [or UBIT] uses outside of
good uses under standard contracts (with consultation as needed with bond
counsel) and shall maintain a log of all such private use J[or UBIT] for each bond
financed facility.
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V. Annual Testing of Private Use Compliance

a.

Annual testing: Identify for each fiscal year all private business [and UBIT] use
for each facility, and retain all supporting documents.

Annual testing: Perform an annual calculation determining the percentage of use
allocable to private business [and UBIT] use for each bond issue -- 4 step
process.

1. Compute amount.

2. Convert bad use to “bad use dollars”.

3. Convert bad use dollars to percentage of bonds.
4, Time conversion over life of issue.

VI.  BABs Compliance, if applicable

8038-CP filings.
Working capital limitation.

Issue price limitations.

Other.

VII. Record Retention (for each issue)
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The transcript.
All documents regarding investment of bond proceeds and investment income.

All documents (if any) regarding bidding for GICs, bidding for open market
escrow securities, or bidding for any other investments.

All records regarding expenditures of bond proceeds, including invoices and/or
requisitions for:

1. costs of issuance

2. credit enhancement

3. Debt Service Reserve Fund
4, construction period interest
5. project expenditures
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6. other

Project draw schedules.

Construction contracts.

Contracts regarding acquisitions of property or equipment.

Depreciation schedules regarding bond financed property.

All documents relating to security for the bonds (mortgages, assignment, etc.).

All documents (if any) relating to any swap or other hedge or derivative
agreements, including the bidding thereof (if utilized).

All documents regarding periodic interest rates on variable rate bond issues.
All trustee records and reports.
All documents relating to yield calculations.

All documents relating to arbitrage compliance and to any spenddown
calculations, rebate calculations and/or payments, or yield reduction payments,
including computations, legal opinions and IRS Forms 8038-T.

Records regarding payment of debt service on the bonds.

All records regarding third party use of the bond financed facilities beginning
with policies and form contracts:

1. service contracts

2. management contracts

3. research agreements

4. naming rights agreements

5. sales or disposition of bond financed facilities

6. leases

7. subleases

8. leasehold improvement contracts

9. Joint venture contracts relating to bond financed facilities
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u.

10. LLC contracts relating to bond financed facilities

11.  Partnership agreements relating to bond financed facilities
12, Any other documents relating to private use of bond financed
facilities.

All documents relating to unrelated trade or business activities conducted in bond
financed facilities|, if desired].

All documents relating to credit enhancement, whether bond insurance, a letter of
credit, a standby purchase agreement or otherwise.

Form [8038,] 8038-G and all subsequent IRS forms, including 8038-CP for
BABs.

Forms 990 and/or 990-T.

Annual audit reports.

NOTE: Records may be kept as hard copies, or may be kept electronically if retained in
compliance with Rev Proc 97-22, Section 4.01.

NOTE: Records for each issue should be kept so long as any bonds are outstanding plus another
3 years thereafter. For refunded bonds, records should be kept so long as any refunding bonds
are outstanding plus another 3 years thereafter.

VIII. Establish triggers to prompt the compliance officer to have bond counsel review any
of the following events which may be proposed in the future:

a.
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Any proposed change in the anticipated use of the bond proceeds or disposition of
bond financed property.

Any proposed change in the terms and conditions applicable to the bond issue.

Any material amount of private business use[, or use in an unrelated trade or
business,] which may be proposed for any bond financed facility. Examples
include:

1. Longer term use (i.e., more than 50 days);

2. [Unrelated use in conjunction with performance of personal or
individualized services for user; or]

3. Use arrangements that reflect revenue sharing or rent formulas
computed with reference to revenue.

Entry into any naming rights agreement.
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k.

L

Entry into any management or service contract in connection with a bond
financed facility. (Have bond counsel review any such agreements which may
already be in effect.)

Entry into any sponsored research agreement in connection with a bond financed
facility. (Have bond counsel review any such agreements which may already be
in effect.)

Entry into any agreement for the sale, lease, sublease or leasehold improvement
contract with respect to a bond financed facility. (Have bond counsel review any
such agreements which may already be in effect.)

Entry into any joint venture agreement, partnership agreement or LLC contract
relating to a bond financed facility. (Have bond counsel review any such
agreements which may already be in effect.)

Acquisition of or changes in credit enhancement, whether bond insurance, a letter
of credit, a standby purchase agreement or otherwise.

Change in a Debt Service Reserve Fund from a cash reserve to a reserve fund
credit instrument, or vice versa.

Entry into any GIC or similar investment agreement.

Entry into any swap agreement or other similar derivative instrument.

IX. Loan Agreement or Credit Agreement Covenant Compliance®

Unique to each transaction, but would include demonstrating compliance with any
financial covenants, periodic submission of financial statements, showing compliance
with additional debt limitations, etc. under the following:

. loan agreements
. reimbursement agreements
. hedge agreements
. indentures
X. Continuing Disclosure
. annual financial statement
. annual operating information
o material event disclosures
J after July 1, 2009 with EMMA -- Electronic Municipal Market
Access

* . .
We suggest a “‘covenant summary memo” for each transaction/set of transactions.

1/2382547.1

A-T7



APPENDIX B
IRS FORM 990, SCHEDULE K

(See Attached)
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| oM No. 1545-0047

Wﬂﬂm@@wm K Supplemental Information on Tax Exempt Bonds

Pepariment of th ...‘.. To be completed by organizations that answered “Yes” to Form 990, Part V, line 24a.

_3%3"“_, mw,a:c%mm%mwc & Provide descriptions, explanations, and any additional information in Schedule O. ectio

Name of the organization . Employer identification number

i
i

Bond Issues (Required for 2008)
{2} Issuer Name ®)lssuer EIN | (YCUSIP # | (dj Date lssued | {e} lssua Price {0 Description of Purpose (o Deteased | (4 On

Yea{ No {Yes| No

Proceeds (Optional for mco@

Total of Proceeds Issue . . . . . . . .
Gross Proceeds in Reserve Funds . . . .
Proceeds in Refunding or Defeasance mmoaém .
OtherUnspentProceeds ., . . . . . . .
lssurance Costs from Proceeds , . . . .
Working Gapital Expenditures from m«oommam
Capital Expenditures from Proceeds
Year of Substantial Completion . ., .

wi~|o|of sl

Yes No Yes No Yes No

Were the bonds issued as part of a current refe
10  Were the bonds issued as part of an advansd
refunding issue? . . . . . L. .
11 Has the final allocation of Uaommaw been Bmamw .
12  Does the organization maintain adeguate books and
records to support the final aliocation of proceeds? . .
Private Business Use (Optional for 2008}

©

1 Was the organization a partrier in a partnership, or a Yes | Mo Yes No Yes No Yes No Yes No_
member of an LLC, which owned n_‘oum&\ financed 5 .
tax-exernpt bonds? . . N .

2  Arethere any lease m:m:mmamam §5 amnmﬂ to §m
financed property which may result in grivate business use?

For Paperwork Reduction Act Notice, see the Instructions for Form 890, . Cat. No. 80193€ R . Schedule K (Form 990} 2008




- Schedule K (Form 990} 2008 , , =
Cssll  Private Business Use (Continued)

3a Are there any management or service contracts with
respect to the financed uanmé which 3m< result in
private business use? . . .. -

Yes No Yes No Yes No Yes No Yes No

3b Are there any reseach agreements with respect to the
financed Q.ovm& which 3m< result in v..?&m business
use? . . . . - ..

3¢ Does the o@m:ﬁmdos .‘oca:m:, engage bond counsel
or other outside counsel to review any management or
service contracts or research agreements «mﬁznm to
the financed property? ., . . . . . . .

"4 Enter the percentage of financed property used in a
private business use by entitles other than a 501 @@
i o@m:ﬁmaos or a state or local government . . . .

5 m:a« the percentage of financed property used in a
private business use as a result of unrelated trade or
business activity cartied on by your organization, ancther
501(c)(3) organization, or a state or local government, .

8 Totaloflines4and 5

7  Has the organization adopted management practices
and procedures to ensure the post-issuance
compliance of its tax-exempt bond labilities?

LGi\E  Arbitrage (Optional for 2008)

1 Has a Form 8038-T been flled with _‘mmu@o:grm Yes No Yes No Yes No Yes No Yes No
bondissue? . . .. . . . . . . .

{s the bond issue a variable rate issue?

Has the oﬁmammmg or the governmental issuer
identified a hedge with respect to the bond issue on
its bocks and records?, . . . . e e e .

Narne of provider. . e
Termofhedge . . . e
Were gross proceeds ivested n 2 GIG7 . . . . . | | - | -
Nameofprovider, . . . . . . . . . |
Termof GIC -. . . | . .

Was the qmm:_mwoé safe :N&o_. 8« mmﬁmg.m:_:m 5@ mmc«
market value of the GIC satisfied? . . . ..

5 Were any gross proceeds invested U@o:a an
available temporary period? . . e e e .

gl\}

QOD"%OU’

6 Did the bond Issue qualify for an exception to rebate?

@ li.ﬁotea recycled peper ) Schedute K (Form 980) 2008



internal Revenue Service
} Form 990 Redesign for Tax Year 2008 _
Schedule K, Supplemental Information on Tax-Exempt Bonds ~ Highlights
: December 20, 2007

Rationale . ) :

The current Form 990 requires a schedule to be attached for line 64a, Tax-
exempt bond liabilities. The line 64a instructions provide that for all bonds and
obligations outstanding at any time during the year, the schedule must show for
each separate issue: ‘ . :

the purpose of the issue; v

the amount of the issue ouistanding;

the unexpended bond proceeds; and :

whether any portion of any bond-financed facility was used by a third party
(other than a governmental unit or section 501(c)(3) organization), and, if so,
the percentage of space used by the third party.

e« & » =

The IRS is aware of significant noncompliance with recordkeeping and record
retention requirements relating to tax-exempt bonds issued by or for the benefit
of section 501(c)(3) organizations. This has made it difficult for the IRS to
determine whether the bonds continue to remain qualified throughout their life.
The IRS also is concerned about the investment of proceeds that might
circumvent existing arbitrage rebate requirements. As a result, the IRS created
the Schedule K, Supplemental Information on Tax-Exempt Bonds.

Summary of Draft :

The Draft Schedule K contained four parts:

 Partl, Bond Issues, requested information about all of an organization’s
outstanding bond issues with an outstanding principal-amount of greater than
$100,000; _ ’ ‘

« Part ll, Proceeds, requested information about the use and investment of
bond proceeds; ‘ ,

« Part lll, Private Use, requested information about private use; and A

« Part IV, Compensation of third parties, requested information about the
compensation of third parties who provide services to bond issuances.

Major Comments and Changes to Draft. '

" The IRS received numerous comments from the tax-exempt bond sector
regarding this schedule. Many of the comments suggested clarifications to many
of the questions, including those regarding proceeds and private use. A number
of comments questioned the need for Part IV information regarding A
compensation paid to third parties, and suggested that more information be
requested regarding arbitrage. Some stated that some of the requested
information was redundant because it is already reported-on Form 8038, and that
much of the requested information should not be disclosed to the public.






APPENDIX C
CALCULATION EXAMPLES

Series 2000 Bonds

$20M for 25 vears

Project A: $12M
Project B: $8M

Prorated allocation over full 25 years

Series 2005 Bonds

$40M for 25 vears

Project C: $20M
Project D: $15M
Ref. 0of 2000: $5M
Query: What is life of refunding component?

In 2010. step 1 computation results in:

A. 10% Bad Use
B. 2% BU
C. 0% BU
D. 4% BU

Series 2000
$8 million outstanding in 2010
A. 60% of $8M = $5.4M

B. 40% of $8M = $3.2M

A. $5.4 M times 10% = $540
$3.6M times 2% = $72K
Total = $612K

$612/$8,000 = 7.66%
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Series 2005

$34 million outstanding in 2010

A. (60% of 12.5%) = 7.5% times $34M =$2.55M times 10% BU = $256K
allocable to bad use

B. (40% of 12.5%) = 5% times $34M = $1.7M times 2% BU = $34K
C. 50% of $34M = $17M times 0% BU = $0

D. 37.5% of $34M = $12.75M times 4% BU = $500K

Total = $790K

$790/$34,000 =2.33%
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